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Bond v. Oodsey, 99 Va. 566, as follows: " It is settled law that a life tenant has 
no interest in, and no right to open and work unopened mines. He may 
open new pits or shafts for working an old vein of coal; he may sink new 
shafts into the same veins; he may penetrate through a seam, or open and 
dig into a new seam which underlies the first, and take coal to any extent from 
the mine already opened, but he may not open mines. He is guilty of waste if 
he does, and equity will enjoin him from its commission. These propositions 
are so well established as to scarcely need citation of authority in their mpport. 
See Williamson v. Jones, 43 W. Va. 562, where the cases upon the subject are 
exhaustively considered and discussed. (Havering v. Clatering, 2 Peere Williams, 
388; 1 Washburn on Real Property (4th ed. ), 144; Findlay v. Smith, 6 Munf. 
134; Crouch v. Puryear, 1 Kand. 258; Macauluy v. Dismal Swamp, 2 Rob 507; 
Carr v. Girr, 4 Dev. & B. (N. C. ), 179; Conner v. Skephard, 15 Mats. 154; West 
Moreland Co.'s Appeal, 85 Pa. 344; Marshall v. Mellon, 179 Pa. 371." 

G. C. G. 



Moore Lime Co. v. Johnston's Adm'e. 

Supreme Court of Appeals of Virginia. 

Sept. 29, 1904. 

[48 S. E. 557.] 

MASTER — DEATH OF SERVANT — NEGLIGENCE — EVIDENCE — SUFFICIENCY ALLE- 
GATION AND PROOF VARIANCE — APPEAL. 

1. An objection because of variance cannot be raised for the first time in 

the Supreme Court. 

2. In an action against an employer for damages for the death of an en- 

gineer, resulting from the explosion of the throttle valve of a steam 
engine which deceased was running, evidence examined, and held in- 
sufficient to show that the failure to provide a "drip cock" or "by-pass" 
for the valve constituted negligence on the part of defendant. 

3. Negligence having been based on the employment by defendant of an 

alleged incompetent master mechanic, mere proof that the master me- 
chanic removed from the throttle-valve a "drip cock" which had been 
attached to it after many years of safe and effective use of the valve 
without the "drip cock," is insufficient to sustain "the charge of negli- 
gence. 

4. Evidence held insufficient to show that the employment of plaintiff's 

intestate as an engineer was negligent because of his youth and inex- 
perience. 

5. The mere occurrence of an accident causing injury to an employe does 

not raise even a prima facie presumption that the master has been 
guilty of negligence or a breach of duty. 

Error to Circuit Court, Botetourt county. 
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Action by the administrator of J. W. Johnston, deceased, against 
the Moore lime Company. Judgment for plaintiff, and defendant 
brings error. Reversed. 

Shelton & Moore and B. L. Parrish & Son, for plaintiff in error. 
Benj. Haden, for defendant in error. 

Whittle, J. 

The defendant in error's intestate, J. W. Johnston, engineer in 
charge of a stationary engine of the plaintiff in error, the Moore 
Lime Company, which operated the machinery in their stave fac- 
tory at Eagle Rock, was killed on the morning of March 17, 1902, 
by the explosion of the throttle valve of the engine. Thereupon 
this action was brought by the personal representative of Johnston 
against the Moore Lime Company to recover damages for the death 
of his intestate, alleged to have been caused by the negligence of 
the defendant. 

Upon the trial of the case a verdict and judgment were rendered 
in favor of the plaintiff, and to that judgment a writ of error was 
awarded by one of the judges of this court. 

At the time of the accident Johnston was about 18 years of age. 
and had been in the employment of the company for 9 years, work- 
ing about the engine and boiler and other machinery. He was a 
young man of more than average intelligence, and was considered 
especially efficient in operating machinery. For more than a year 
before he became the regular engineer, he was put in charge as 
supernumerary whenever the engineer was out of place, and fre- 
quently ran the engine for days at a time. He was made perma- 
nent engineer January 1, 1902, and filled that position continuously 
until his death. 

The accident occurred on Monday morning at 7 o'clock, and the 
engine had not been in operation since the close of the working day 
the previous Saturday. Faiiburn, the company's master mechanic, 
was in the boiler room about 6 :30 o'clock Monday morning, and, 
discovering that the water was too high in the boiler, called John- 
ston's attention to that fact, and also cautioned him to be careful 
about starting the engine. The witness had seen Johnston start 
the engine too quickly at other times, and had warned him of the 
danger of it. William King was in the boiler room, talking to 
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Johnston, immediately before the accident. He did not actually 
see him open the throttle valve and turn on steam, but, after John- 
ston pulled the whistle cord and blew the whistle, he turned, and 
had only two steps to take to reach the throttle valve. King at the 
same time started out of the boiler room, and had hardly reached 
the outside when the explosion occurred. The shock was so violent 
that the heavy cast-iron globe valve was shattered, the boiler room 
door blown open and the room filled with steam, so that some mo- 
ments elapsed before Johnston could be rescued, and he died a few 
hours later from the injuries received. 

The declaration does not distinctly disclose upon what hypothesis 
the plaintiff seeks to fix liability upon the defendant; but, as no ob- 
jection was raised in the trial court for any variance between the 
allegations of the declaration and the evidence, that question can- 
not be raised in this court for the first time. Bertha Zinc Co. v. 
Martin's Adm'r, 93 Va. 801, 22 S. E. 869; Richmond B. etc. Co. v. 
West, 100 Va. 188, 40 S. B. 643. 

The grounds of negligence chiefly relied on here are as follows : 

1. It is insisted that the throttle valve of the engine was not 
provided with a "drip cock," or "by-pass," as some of the witnesses 
call it, for the lack of which it is alleged that water accumulated 
in the pipe connecting the boiler with the engine and throttle valve, 
from condensation, and could not escape. The presence of water, 
it is said, caused the explosion, either in one of two ways: The 
water, if not frozen, when steam pressure was turned upon it by 
opening the valve, caused a "water hammer" in the valve, and burst 
it; or else the water froze in the valve, and cracked it, and when 
steam was turned in and entered the valve it produced the ex- 
plosion. 

These theories in regard to the necessity for the "drip cock" are 
not sustained by the facts in the case. There was no "drip cock" 
to the throttle valve originally ; and no provision made for its use, 
and the- engine had been safely operated for years without that ap- 
pliance. Indeed the "drip cock" was first attached to the valve by 
Hammitt (who was employed by the defendant for one month as a 
machinist) in December, 1901, by drilling a hole through the globe 
valve and inserting the "drip cock." A short time before the acci- 
dent happened, Fairburn, the successor of Hammitt, discovering 
that the "drip cock" was out of order, removed it, and closed the 
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hole with an iron screw plug, thus restoring the valve to its original 
condition. 

It appears that the engine was provided with a cylinder cock, 
through which accumulated water could pass in safety from the 
throttle valve, and which, in point of fact, had served that purpose 
for many years. 

In view of these conditions, it is not possible that the opinion of 
witnesses that the engine was rendered unsafe by the removal of 
the "drip cock" can be sound. To the contrary, the safe and effec- 
tive use of the engine for years without that appliance demonstrates 
the fallacy of the theory. But, if it were otherwise, there is no di- 
rect evidence of the presence of either water or ice in the valve o.n 
the morning of the accident, and the existence of one or the other 
condition constitutes the predicate upon which the theory is found- 
ed. It also appears from the testimony and from an inspection of 
the valve, which was in evidence, that, if the latter had been filled 
with ice, and cracked by freezing, it could not have been opened for 
the admission of steam. 

2. The second alleged ground of negligence is that Fairburn, the 
defendant's master mechanic, was incompetent, and that by reason 
of his incompetency the engine and valve were rendered unsafe and 
dangerous. 

The act of incompetency charged upon Fairburn, and supposed 
to have produced the accident, was his removal of the "drip cock" 
from the valve. But, as remarked, the only effect of that change 
was to restore the valve to its normal condition, which condition, 
as experience had shown, was reasonably safe. 

The want of merit in the remaining contention — that the defen- 
dant was negligent in employing plaintiff's intestate as an engineer 
on account of his youth and inexperience — sufficiently appears from 
the narrative of the facts in that connection. 

In this class of cases the negligence of the master cannot be in- 
ferred from the mere occurrence of the accident. That fact alone 
does not raise even a prima facie presumption that the master has 
been guilty of negligence or a breach of duty to the servant. 

The principle is thus stated by the Supreme Court of the United 
States : "While, in the case of a passenger, the fact of an accident 
carries with it a presumption of negligence on the part of the car- 
rier — a presumption which, in the absence of some explanation or 
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proof to the contrary, is sufficient to sustain a verdict against him, 
. . . a different rule obtains as to an employe. The fact of ac- 
cident carries with it no presumption of negligence on the part of 
the employer, and it is an affirmative fact for the injured employe 
to establish that the employer has been guilty of negligence." Pat- 
ton v. Texas etc. B. B. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. 
Ed. 386. 

Labatt, in his late work on Master and Servant, says : "A doc- 
trine which, has been very frequently affirmed in employers' liabil- 
ity cases is that the mere fact of the servant having been injured 
owing to the existence of abnormally unsafe conditions is not of 
itself sufficient to overcome the presumption entertained by the law 
that the master has exercised proper care. The doctrine is control- 
ling, even in cases where the nature of the accident is strongly sug- 
gestive of the conclusion that the master had fallen short of the 
obligatory standard of care." 2 Labatt on Master and Servant, 
sec. 833. 

In the case of the 0. & 0. By. Co. v. Heath (decided at the pres- 
ent term), 48 S. E. 508, this court observes: 

"The party who affirms negligence must establish it by proof sufficient to 
satisfy reasonable and well-balanced minds. The evidence must show more 
than a probability of a negligent act. An inference cannot be drawn from 
a presumption, but must be founded upon some fact legally established. 
This court has repeatedly held that, when liability depends upon careless- 
ness or fault of a person or his agents, the right of recovery depends upon 
the same being shown by competent evidence, and it is incumbent upon 
such a plaintiff to furnish evidence to show how and why the accident oc- 
curred; some fact or facts by which it can be determined by the jury, and 
not be left entirely to conjecture, guess, or random judgment, upon mere 
supposition without a single known fact. C. & 0. Ry. Go. v. Sparrow's 
Adm'r, 98 Va. 630, 641, 37 S. E. 302; N. & W. R. R. Co. v. Cromer's Adm'r, 
99 Va. 763, 765, 40 S. E. 54 ; Southern Ry. Co. V. Hall's Adm'r, 102 Va. — , 
45 S. E. 867. 

"It is also well settled that, when damages are claimed for injuries in- 
flicted through the alleged negligence of the defendant, not only is the bur- 
den of showing negligence by a preponderance of the evidence upon the 
plaintiff, but, if the injury may have resulted from one of two causes, for 
one of which the defendant is responsible, but not for the other, the plain- 
tiff cannot recover. Neitner can he recover if it is just as probable that 
the damage was caused by the one as by the other. 

"It is not sufficient that the evidence is consistent equally with the ex- 
istence or non-existence of negligence. There must be affirmative and pre- 
ponderating proof of the defendant's negligence." N. & W. Ry. Co. v. 
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Poole's Adm'r, 100 Va. 148, 40 S. E. 627; Humphreys' Adm'x V. Valley Ry. 
Co., 100 Va. 750, 42 S. E. 882; Norfolk d W. Ry. Go. v. Cromer's Adm'r, 
101 Va. 667, 44 S. E. 898. 

It would be unprofitable to enter into details of the testimony in 
this case, or to discuss the reasonable theory of expert witnesses for 
the defendant that the proximate and efficient cause of the accident 
was the reckless conduct of plaintiffs intestate in suddenly starting 
the engine, which, according to the collective opinion of the wit- 
nesses, could not with safety be set in motion in less time than from 
two minutes to eight minutes. It is sufficient to say that the evi- 
dence wholly fails to trace actionable negligence to the defendant. 

This conclusion having been reached, it is unnecessary to notice 
other assignments of error. 

It follows from these views that the judgment of the Circuit 
Court of Botetourt county must be reversed, the verdict of the jury 
set aside, and the case remanded for a new trial. Reversed. 



